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As experts in mergers and acquisitions, law firm 
Babbé assists both buyers and sellers with the 
sale and purchase of their businesses and asset 
holding structures. One question that comes up 
repeatedly is whether the sale should be effected 
as a company sale or a business sale, as Corporate 
Partner Tristan Ozanne explains. 

Babbé is a key legal advisor on a wide range of 
deals, from local trading company buy outs to prime 
commercial property deals involving investment fund 
structuring and investment grade lending. This is a 
brief introduction in the case of the sale of a trading 
company.

A share sale involves the purchaser acquiring the 
entire issued share capital of the target company from 
the shareholders of the target. The target will own 
the business and all assets including any property 
and will be operating as a going concern. A company 
acquisition can be an attractive option as all assets 
will remain in the target, but one important aspect 
to be aware of is that the purchaser will acquire the 
company ‘warts and all’. This means that in addition to 
indirectly acquiring the target’s assets, the purchaser 
acquires the target together with all of its attendant 
liabilities and obligations too. 

A business sale, conversely, will involve the sale of 
the business comprising for example goodwill, plant 
and machinery and other assets (rather than the 
company itself). The purchaser will agree what it is to 
acquire and leave behind any assets it does not want, 
which will remain with the company. We often refer 
to this as ‘cherry picking’ and it can be particularly 
attractive to a purchaser where there are undesirable 
assets and potentially unknown liabilities in the name 
of the company. 

The purchaser’s legal team will normally assist with  
a thorough examination of the company or business  

to gather a complete picture and ascertain any risk 
areas, liabilities and other aspects of concern, a 
process referred to as ‘due diligence’. It is particularly 
important to fully understand the target company’s 
financial position and the status of any licences and 
contracts, for example. 

On a business sale, each of the assets being 
acquired will need to be specifically transferred to 
the purchaser. Transfers of goodwill, property, and 
intellectual property rights for example will all need 
careful legal consideration to ensure they pass 
effectively. The involvement of third party suppliers 
and counterparties to contracts with the company 
being left behind will also likely be required. 

‘GETTING OVER THE LINE’

Whether it be a share sale or business sale, the 
purchaser’s lawyers will ordinarily draft the sale and 
purchase agreement. This will reflect the high level 
agreement in the heads of terms and typically contains 
a raft of warranties to be given by the seller to the 
purchaser to provide comfort as to the state of the 
business, and also the company in a share sale. If a 
warranty subsequently proves incorrect, it may leave 
the seller open to a claim for breach of warranty. 

The seller will normally provide a disclosure letter 
and disclosure bundle which will detail any specific 
issues which qualify and clarify the warranties and 
which protect the seller against claims where matters 
have been disclosed. The seller will likely also be 
required to provide indemnities covering tax and other 
financial liabilities. If the parties reach an impasse 
on the terms of the warranties and indemnities, we 
sometimes see warranty and indemnity insurance 
employed to cover the overall risk or certain discrete 
aspects of the risk. 

Of course, all deals are unique and there may also 
be any number of other regulatory, competition, 
employment, environmental, tax, document duty and 
other concerns relevant to the sale and purchase and 
how it is structured, which require specialist advice.

Whatever the deal proposed, if you require specialist 
legal support for a sale and purchase transaction, 
please feel free to contact Babbé who will be very 
happy to guide you through the process.

COMPANY  
OR BUSINESS?  
WHAT IS THE 
DIFFERENCE  
WHEN MAKING  
A SALE?

Business

A
D

V
E

R
T

O
R

I
A

L

A COMPANY ACQUISITION CAN BE 
AN ATTRACTIVE OPTION... BUT ONE 
IMPORTANT ASPECT TO BE AWARE OF 
IS THAT THE PURCHASER WILL ACQUIRE 
THE COMPANY ‘WARTS AND ALL’.
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