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This note is for information purposes only and is not intended to be legal advice. 

Introduction 

The English Court of Appeal in The Director of the Serious Fraud Office (“SFO”) v Eurasian Natural 

Resources Company ("ENRC") [2018] EWCA Civ 2006 has overturned the first instance decision of 

Andrew J on the question of litigation privilege which will come as a welcome relief to many businesses. 
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Factual background 

In late 2010 ENRC launched an internal 

investigation following a whistle-blower’s 

allegations of criminal activity (including 

fraud, bribery and corruption) carried out by 

one of its wholly-owned subsidiaries. ENRC 

kept the SFO informed of its investigations. 

ENRC created various documents during its 

internal investigation, including interview 

notes between employees and ENRC’s 

lawyers, lawyers’ working papers, internal 

reports and emails containing or requesting 

legal advice. 

In 2013 SFO announced a formal criminal 

investigation into ENRC and sought 

disclosure of the documents generated 

during the internal investigation. ENRC 

asserted that such documents were subject 

to legal advice privilege and/or litigation 

privilege. The SFO claimed that the 

documents were not subject to either form of 

privilege and sought declarations from the 

court confirming this. At first instance, 

Andrews J granted the declarations sought. 

nor the trust appear to derive any benefit, 

much comfort in that they will not be “out of 

pocket” when assisting an applicant and 

ultimately the Court, provided that they 

conduct themselves appropriately. 

 

ENRC appealed stating that Andrews J was 

wrong on her application of the law with 

regard to legal advice privilege because 

she had misinterpreted the Court of 

Appeal’s decision in Three Rivers District 

Council and Others v. Governor and 

Company of the Bank of England (No. 5) 

[2003] QB 1556 (“Three Rivers (No. 5)”). 

She was also wrong by not finding that 

litigation privilege applied since a criminal 

prosecution was in reasonable contemplation 

at the time the documents were made and 

the dominant purpose of creating the 

documents was to defend contemplated 

criminal proceedings. 

 

Held 

 

The Court allowed the appeal on the 

question of litigation privilege, thereby finding 

the majority of the documents privileged on 

that basis and dismissed it with regard to 

legal advice privilege. 

Litigation privilege 

Litigation privilege applies to communications 

between a client or its lawyer and a third 

party made in connection with adversarial 

proceedings if (1) the adversarial 

proceedings are in progress or in reasonable 

contemplation and (2) the communications 

are created for the dominant purpose of 

conducting that litigation. 

The Court overturned the finding of Andrews 

J that litigation privilege did not apply to the 

relevant documents. From the Court’s 

reasoning, the following principles can be 

extracted: 

• If a business intends to provide a 

prosecuting authority with copies of 

documents created during an internal 

investigation, but never actually agrees or 

commits to making such a disclosure, those 

documents can still be covered by litigation 

privilege. 

• Documents prepared for the purpose of 

avoiding contemplated adversarial 

proceedings, in both the civil and criminal 

context, can be covered by litigation 

privilege. Litigation privilege therefore can be 

claimed before a prosecuting authority has 

decided to bring criminal proceedings. 

 

• Not every manifestation of concern by a 

prosecuting authority can be regarded as 

adversarial litigation. However, where a 

prosecuting authority specifically refers in 

writing to the prospect of a criminal 

prosecution, and legal advisers are engaged 

to deal with that situation, there is clear 

ground for contending that a criminal 

prosecution is in reasonable contemplation. 

 

 

• Uncertainty by a company in assessing 

the likelihood of a criminal prosecution, 

without further investigation, does not in itself 

prevent proceedings being in reasonable 

contemplation. 



Legal advice privilege 

Legal advice privilege applies to 

communications passing between lawyer and 

client in which legal advice is sought or 

given. 

The Court confirmed that Three Rivers (No. 

5) did decide, in relation to the ambit of legal 

advice privilege in the corporate context,: 

 

“....that communications between an 

employee of a corporation and the 

corporation’s lawyers could not attract legal 

advice privilege unless that employee was 

tasked with seeking and receiving such advice 

on behalf of the client, as the BIU was in 

Three Rivers (No. 5).” 

 

Andrews J had not therefore misinterpreted 

Three Rivers (No.5). However, the Court was 

invited to hold that Three Rivers (No.5) was 

wrongly decided or should be confined to its 

facts. It refused to do so, stating that only the 

Supreme Court could determine that. 

However, it did give its view that it would 

have come to a different decision if it had 

been in a position to decide Three Rivers 

(No.5) today. The Court expressed its 

disapproval of the narrow interpretation of 

legal advice privilege which meant that 

“client” could not include employees of a 

corporate entity since it unfairly prejudiced 

large corporations and multi-national 

companies. 

 

In the Court’s view the rule “...should be 

equally applicable to all clients, whatever 

their size or reach” because “...large 

corporations need, as much as small 

corporations and individuals, to seek and 

obtain legal advice without fear of intrusion.” 

 

Comment 

This English Court of Appeal decision, 

whilst not binding on Guernsey Courts, is 

likely to be followed considering its 

pragmatic approach to the application of 

litigation privilege when a business 

internally investigates potential criminal  

conduct within their organisation. This 

salutary approach is  

also in the public interest: 

“It is, however, obviously in the public interest 

that companies should be prepared to 

investigate allegations from whistle blowers 

or investigative journalists, prior to going to a 

prosecutor such as the SFO, without losing 

the benefit of legal professional privilege for 

the work product and consequences of their 

investigation. Were they to do so, the 

temptation might well be not to investigate at 

all, for fear of being forced to reveal what had 

been uncovered whatever might be agreed 

(or not agreed) with a prosecuting authority.” 

 

 

 

 


