
 

Under rule 79 of the Royal Court Civil Rules, 

documents disclosed by a party to another during the 

course of proceedings before the Royal Court of 

Guernsey may only be used by the “receiving party” 

for the express purpose of the proceedings in which 

the disclosure was given. There are, however, 

exceptions to this rule.   

Babbé LLP has recently been involved in a number of 

applications to the Royal Court in which the Court has 

been asked to decide the circumstances in which the 

receiving party may deploy documents disclosed by 

another, (and which – but for the proceedings in 

which the disclosure was given – would have 

remained confidential to the disclosing party), in 

separate proceedings in another jurisdiction.  

The issue is an important one and particularly so for a 

trustee who may wish to apply to the Royal Court for 

blessing of a momentous decision, or for permission 

to commence or defend Court proceedings. Equally, 

the issue is an important one for any trustee wishing 

to surrender its discretionary powers to the Court so 

that the Court may make a material decision affecting 

the subject trust, instead of the trustee. In all three 

scenarios, the applicant-trustee has a duty to the 

Court to provide full and frank disclosure of 

documents, including – in some circumstances – the 

disclosure of documents which may otherwise be 

confidential to the trustee such as privileged legal 

advice and / or evidence of its own, internal 

deliberations.  

In two recent judgments (arising out of five different 

applications), the Royal Court has given the following 

guidance: 

1. Although each application for collateral use 

of a disclosed document shall turn on its own 

facts, where a document was disclosed in 

Royal Court proceedings that had been 

conducted in public, and that document was 

also included in the “trial bundle” for those 

proceeding (i.e. in the bundle of relevant 

documents that was placed before the Court 

for the trial), the document may be deemed 

as having have been read by the Court at the 

trial even though it was not expressly 

referred to by the parties in their 

submissions or in oral examination. If so, the 

document would lose its protection from 

collateral use under RCCR 79. 

2. In proceedings conducted in private, 

although the mere fact that a document has 

been included in a hearing bundle will not 

extinguish the disclosing party’s right of 

confidentiality in that document, the Court 



 

may still permit the collateral use of the 

document (or any document, irrespective of 

whether it was included in a hearing bundle). 

Although the Court would rarely permit the 

collateral use of a trustee’s privileged legal 

advice, it would be more willing to permit the 

collateral use of a trustee’s minutes of 

meetings and other evidence of a trustee’s 

deliberations – even though the relevant 

trust deed may expressly allow the trustee to 

withhold such documents from the trust’s 

beneficiaries.  

In these recent applications before the Royal 

Court, (which were understood to be the first of 

their kind in Guernsey), Babbé LLP managed to 

ensure that the Royal Court took a measured 

approach by successfully arguing that permission 

to collaterally use documents should be sparingly 

granted, and only in special circumstances. 

However, the overarching lesson to learn from 

the Court’s recent guidance is that where a 

trustee is wishing the Court to assist with the 

discharge of the trustee’s duties, and applies to 

the Court for directions, the applicant-trustee 

must be careful what it wishes for: it may find 

that, in obtaining the Royal Court’s assistance, its 

own confidential information is not only 

scrutinised by the Royal Court but is also targeted 

in other, unforeseen, later, proceedings held in a 

completely different jurisdiction.  The trustee 

may not even be a party to those foreign 

proceedings and thus may have no control over 

how its confidential documents are deployed in 

those foreign proceedings.  

Trustees must, therefore, be careful to ensure that 

in seeking the Court’s assistance, they discharge 

their duty to the Court (of full and frank disclosure) 

but are alive to the risk of their confidential 

documents being deployed elsewhere – even 

beyond their control. There are, however, ways of 

minimising such risks. Trustees should therefore be 

sure to seek legal advice before considering whether 

and when to turn to the Court for assistance.  
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