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This note is for information purposes only and is not intended to be legal advice. 

1. Guernsey’s Data Protection (Bailiwick of Guernsey) Law 2001 
(“DPL”) closely follows the English Data Protection Act 1998 
(“DPA”) which implemented EU Directive 95/46/EC (“the 
Directive”).

2. In 2016 the EU approved new legislation, which will supersede 
the current Directive in May 2018.  The new EU legislation 
consists of the General Data Protection Regulation 2016/679 
(“the GDPR”) and Directive 2016/680 relating to the processing 
of personal data for the purposes of the prevention of crime.

3. The primary aim of the GDPR is to enhance the control and 
protection citizens have over their personal data (e.g. new rules 
regarding subject access requests, the need for explicit consent 
by data subject, a new right to be forgotten, data portability, 
information notices, data protection by design, privacy impact 
assessments and data protection officers).  It also enhances 
regulatory supervision of data controllers and processors.

4. The GDPR will apply within the EU, with immediate effect 
in all member states, from 25 May 2018.  The GDPR contains 
considerable changes to EU data protection policy and will have 
a significant impact on Guernsey.

5. First, the extra-territorial scope of the GDPR means that it covers 
all Guernsey organisations which control or process personal 
data relating to European citizens.  If Guernsey organisations are 
not compliant with the GDPR, they will not be able to control 
or process EU personal data, which could greatly hamper their 
businesses.

6. Second, the States of Guernsey will need to update its current 
legislative and regulatory regime in order to become compliant 
with the new EU standards.  Guernsey’s existing data protection 
regime was assessed by the EU in 2003 and was determined to be 
“adequate” and given “white-list” status,  enabling organisations 
to transfer personal data freely between the EU and Guernsey 
without putting in place additional regulatory requirements.

7. Steps to update Guernsey’s regime need to be undertaken before 
the EU re-assesses the adequacy status of third countries’ data 
protection regimes, which will occur within four years of May 
2018.  If Guernsey were to lose its “white-list” status, the 
transfer of personal data of EU citizens to Guernsey would be 
prohibited, unless and until appropriate safeguards, as detailed 
in the GDPR (Article 46) are provided. 

8. PwC, in their report for the States of Guernsey on 
the impact of the GDPR, have raised some concerns: 
 
“We have identified a risk that local organisations may 
be complacent with respect to the GDPR in the false 
belief that Brexit will change the local situation.”1 
 
“Very few local organisations, as yet, have considered 
the consequences of Guernsey losing its white-list 
status. Most are assuming that it will remain in place.”2 
 
PwC go on to explain that Brexit will have no impact on the 
implementation of the GDPR since the GDPR will still come 
into force in the UK during the exit period and “it is expected 
on completion of negotiations, that the UK will implement an 
equivalent regime.”3 

9. Fortunately the States have confirmed that work is underway on 
updating data protection legislation and the regulatory regime.  
A policy letter dated 15 August 2016 from the Committee 
for Home Affairs4 explained the need for new legislation to 
implement the GDPR and suggested that the aim should be to 
bring the new Data Protection legislation into force during the 
first quarter of 2018. The draft legislation is not yet available.  
However, it is to be welcomed that Guernsey aims to implement 
in 2018 legislation to mirror the GDPR, to ensure the continued 
protection of the free flow of data to and from Guernsey.

10. The policy letter also mentions the need for the Guernsey 
regulatory authority to have enhanced independence and 
effectiveness.  Supervisory authorities under the GDPR must be 
free to act with complete independence from government in 
performing tasks and exercising powers.

11. A further policy letter dated 13 March 2017 from the Committee 
for Home Affairs5 reported back to the States with more details 
of the principles of the proposed new Data Protection legislation 
and recommended that the States authorise the preparation 
of the legislation. The Committee also sought authorisation to 
report back to the States in relation to the proposed revised 
regulatory regime and its sources of funding in the third quarter 
of 2017.  The States approved these proposals on 26 April 2017. 
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1 ”EU General Data Protection Regulation (GDPR) - High-level impact assessment”, PwC CI Advisory, 8 September 2016, page 13.
2 Ibid page 14.
3 Ibid page 13.
4 A copy of the policy letter can be found at: https://www.gov.gg/article/155767/Data-Protection-Pan-Islands-Commissioner-and-EU-General-Data-Protection-Regulation.
5 A copy of the policy letter can be found at: https://www.gov.gg/article/158844/Data-Protection-EU-General-Data-Protection-Regulation.



RECENT ENGLISH COURT OF APPEAL DECISIONS

12. Data controllers in Guernsey need to be aware of several 
recent English Court of Appeal decisions which have confirmed 
extensive data protection rights for data subjects under the 
existing Directive.  Whilst the Royal Court is not required 
to follow these decisions, they are likely to be treated as 
persuasive if the Royal Court is faced with similar disputes 
arising from Subject Access Requests (“SARs”) under the DPL. 
 
The English Court of Appeal decision in Dawson-Damer and 
others v Taylor Wessing LLP6 (“Dawson-Damer”) clarified that 
SARs can be used to obtain material for use in litigation, in 
addition to the main purpose of verifying personal data. This may 
be of considerable concern to data controllers in England and 
Wales who act for trustees (including Guernsey trustees), since 
the SAR may circumvent any rights the trustees may have under 
(local) trusts law entitling them to withhold documentation from 
beneficiaries.  The only documents which data controllers in 
England and Wales will be able to withhold will be those subject 
to legal professional privilege.  This case is also a warning to 
data controllers that they must be properly prepared to respond 
to SARs and demonstrate the steps they take to identify and 
categorise personal data.  In the words of Lady Justice Arden: 
 
“Moreover, most data controllers can be expected to know of 
their obligations to comply with SARs and to have designed their 
systems accordingly to enable them to make most searches for 
SAR purposes” (paragraph 79).

13. Two recent English Court of Appeal decisions6 have applied 
Dawson-Damer, affirming that having an additional motive for 
using SARs does not deprive data subjects of their subject access 
rights.  At the same time, these decisions emphasise that the target 
of a SAR is not documents as such, but information.  Furthermore, 
the Court recognised that any assumption that personal data can 
easily be retrieved at the touch of a button was “fundamentally 
unsound” and stressed the importance of proportionality. 
 
Whilst these decisions suggest that the Courts may have some 
sympathy with data controllers faced with extensive SARs, 
businesses will be well advised to prepare themselves properly 
for SARs, and be able to demonstrate that they have given 
consideration to their obligations to respond to such requests.

14. CONCLUSION

The expansion of data subject rights and protections, reflected in 
recent English judicial decisions and the advent of the GDPR, calls 
for action by Guernsey businesses.  Guernsey data controllers 
need to consider if they are ready to deal with the possibility of an 
increasing number of SARs including how they would undertake and 
record adequate searches for relevant data.  Guernsey firms acting 
as data controllers or data processors of personal data of European 
citizens should start considering now any required changes to their 
systems and procedures, to ensure they will be compliant when the 
GDPR comes into force in May 2018.  Babbé’s data protection team is 
available to advise on all aspects of data protection law and regulation 
which could affect your business.

Should you require any advice in relation to sanctions or other 
regulatory issues, please contact Babbé for assistance.
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