
 

Greater due diligence required by Trustees after latest 

ruling in Tchenguiz case 

The latest ruling in Investec v Glenalla, the long running 

litigation relating to the affairs of London property developer 

Robert Tchenguiz, was handed down this week by the 

Royal Court of Guernsey and has highlighted the 

importance of due diligence to Trustees accepting new 

appointments. 

The judgment deals with a number of issues but is most 

interesting to trustees and their creditors for its analysis of 

the priority in which creditors of a trust are to be paid in the 

event of an insolvency. Partner of Babbé LLP, Nick 

Robison, and associate Gareth Parr explain. 

The issue of priority was recently considered in Jersey in 

the matter of the Z II Trust.  The Z II Trust judgments of the 

Royal Court of Jersey and Jersey Court of Appeal were both 

considered at length by the Royal Court of Guernsey in 

Investec v Glenalla. Ultimately, noting that the trust to which 

the Investec v Glenalla dispute relates is governed by the 

laws of Jersey, the Guernsey Court applied Z II Trust. In 

doing so, however, the Guernsey Court recognised that the 

Jersey Court of Appeal’s decision in Z II Trust is being 

appealed to the Privy Council, and noted that any party 

dissatisfied with its decision should therefore be afforded an 

opportunity to appeal in the event of the Privy Council 

reversing the Court of Appeal’s decision in Z II Trust (as 

doing so would mean that the Guernsey Court’s application 

of Z II Trust will have been incorrect).  

In deciding the priorities point, the Guernsey Court 

considered whether a trustee’s lien (for its reasonably 

incurred expenses) operates as a fixed or floating charge 

and, whether, in the event of a trustee’s retirement and 

succession, claims against a retired trustee that are made 

after its retirement (and for which that trustee would have a 

right of indemnity from the trust) would be enforceable 

against the trust assets in its hands at the time of its 

retirement, or an amount equivalent to the value of those 

assets at that time, or whether the claims would be 

enforceable against all trust assets – even those settled on 

a successor trustee, long after the debtor-trustee had 

retired. Surprisingly, there was very little law in this area – 

either in the Channel Islands or elsewhere.  

In considering the issue of priority, the Royal Court noted 

two distinct aspects that came to be labelled the “Global 

Priorities Issue” and the “Creditor Priorities Issue”.  

The Global Priorities Issue 

The Global Priorities Issue concerned priority between the 

rights of successive trustees. The Guernsey Court held that: 

“as between claims against trust assets pursued either by a 

trustee, or by an outside creditor claiming by way of 

subrogation to that trustee’s equitable lien over the trust 

assets, first, the lien operates, in effect, as a floating charge 

over the assets from time to time of the trust and, second, 

the lien operates so as to confer priority as regards the 

aggregate claims advanced by or through successive 

trustees on the basis of priority for the “first in time” by 

reference to the date of appointment as trustee of the 

trustee in question.” 

The Court’s decision on the Global Priorities Issue has great 

significance for retiring and successor trustees, and 

perhaps even more so for those advising them. Given the 

“first in time” finding by the Court, a successor trustee ranks 

behind its predecessor (as well as any other previous 
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trustees) when seeking to have recourse to the trust assets 

in the event of a later insolvency. It is perhaps now even 

more important than ever before for a successor trustee to 

exercise caution when deciding whether to accept an 

appointment. A successor should fully understand the 

affairs of the trust and should thoroughly investigate the 

likelihood of potential claims against its predecessors 

before accepting its appointment, and should look to 

mitigate its risk as far as possible by procuring appropriate 

indemnitees from the retiring trustee(s).  

The Creditor Priorities Issue 

The Creditor Priorities Issue concerned the “priority as 

between different claimants all claiming pursuant to the right 

of equitable lien held by the same trustee. The competition, 

therefore, is between that trustee, making its own claims for 

(possibly) remuneration and otherwise for recoupment in 

respect of its having expended its own money on trust debts 

or liabilities, and other third party creditors claiming against 

that trustee in respect of debts or liabilities claimed to be 

owed to them, but payable out of trust assets, as to which 

they claim subrogation to the trustee’s rights under its 

equitable lien.” 

On considering the issue of priority amongst creditors, the 

Royal Court determined that there were no general grounds 

for potentially distinguishing between creditors’ respective 

equities (i.e. according any one priority over any other) and 

held that, as between competing creditors, the correct 

principle is that of a pari passu (equal footing) distribution, 

albeit ranking behind any claims made by the trustee to 

whose indemnity the creditor is subrogated (as the trustee 

has an interest that is akin to an equitable charge).  

What does the judgment mean? 

In one sense, trustees administering Jersey (and Guernsey) 

law trusts will now have greater certainty as to their rights 

viz. their predecessor and successor trustees, and viz. 

creditors claiming through those trustees’ rights of 

indemnity. However, the decision will undoubtedly sit 

uncomfortably with successor trustees, who do not have full 

visibility on the affairs of their predecessors and may be 

concerned that liabilities that they (the successor) have 

incurred, even many years after their appointment, will only 

be paid from whatever remains in the trust after the liabilities 

of their predecessors have been satisfied. That may also 

concern parties who have contracted or who wish to 

contract with a successor trustee, which could in turn make 

those creditors reluctant to provide lending to a successor 

trustee (or nervous about any unsecured lending they may 

have already provided). Equally, it may make creditors of 

prior trustees reluctant to agree to any novation to a 

successor trustee. In this way, the Court’s judgment 

appears to provide certainty but, at the same time, may only 

lead to further – and even more difficult – questions. 

Trustees, their creditors and their advisors will have to 

continue to “watch this space” and, in the interim, make sure 

that they are conducting even greater due diligence than 

ever before.        
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