
 

Dispute Resolution Partner Todd McGuffin recently 

appeared before the Royal Court of Guernsey 

instructed on behalf of the directors of Carillion 

Insurance Company Limited (“the Company”).   

 

The Company was the captive insurance subsidiary of 

the Carillion group of companies which were placed 

into compulsory liquidation by the English High Court 

on 15 January 2018 with reported debts of £1.3 billion 

and pension liabilities of £587 million. 

 

While the Company was in a run-off phase of 

operation, as is a common feature of captive 

subsidiaries, it was subject to an “upstream” loan 

facility in favour of its direct parent, Carillion 

Construction Limited.  Although retaining adequate 

levels of funding for its day-to-day operations, it was 

required to call for partial repayments of the loan 

facility in order to cover historical claims where letters 

of credit issued in favour of fronting insurers did not 

exceed the residual balance of claim exposures when 

such became payable. 

 

Given the profit warnings issued by the Carillion group 

in late 2017, the directors of the Company raised 

concerns with the directors of the Carillion group with 

respect to the recoverability of the loan and 

demanded a written confirmation that the loan 

continued to be recoverable.  No confirmation 

materialised and a formal demand for repayment was 

issued but not satisfied.  After the directors consulted 

the special managers appointed to assist the Official 

Receiver with respect to the liquidation of the Carillion 

group, it became apparent that recoverability under 

the loan facility would be highly doubtful. 

 

After the passing of a unanimous resolution of the 

directors to wind up the Company, the Court was asked 

to consider the Company’s application to place it into 

compulsory liquidation.  It was submitted that, by 

applying a nil value to the loan facility, the Company 

failed to satisfy both the balance sheet and cash flow 

limbs of the solvency test under section 527 of The 

Companies (Guernsey) Law, 2008 and the regulatory 

capital and solvency requirements under The 

Insurance Business (Bailiwick of Guernsey) Law, 

2002 and The Insurance Business (Solvency) Rules, 

2015. 

 

In the circumstances, the Court accepted that it was 

appropriate for the directors to apply a nil value to the 

loan facility in determining whether the Company 

satisfied the corporate and insurance regulatory 

requirements for solvency.  In finding that the 

Company did in fact fail those requirements, the Court 

acknowledged the circumstances the Company found 

itself in were wholly attributable to the insolvency of its 

parent and not to the directorship or management of 

the Company. 

 

 

 

 

 

 



 

Consequently, the Court accepted that this was an 

appropriate case in which to exercise its discretion, 

and ordered the compulsory winding up of the 

Company.  Further, the Court agreed that, given that 

PwC had been appointed special managers to the 

Official Receiver, it was appropriate to appoint 

Nicholas Vermeulen (Guernsey) and Christian van 

den Berg (Jersey) of PricewaterhouseCoopers CI LLP 

as joint liquidators of the Company.   

 

Drawing on his expertise in insolvency and insurance 

matters, Dispute Resolution Partner Advocate Todd 

McGuffin advised the directors and appeared before 

the Royal Court on the successful application assisted 

by associate Bryan Little. 
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