
 

This is the first Briefing Note in our series arising out of 

the judgment of the Judicial Committee of the Privy 

Council in eight appeals relating to the administration of 

a Jersey law trust of which the well-known property 

investor, Robert Tchenguiz, is a discretionary 

beneficiary. The Privy Council’s judgment was handed 

down today. 

Babbé’s Ian Swan and Nick Robison acted in the 

appeals on behalf of the trustees of the Tchenguiz 

Discretionary Trust (the “TDT”), who successfully 

appealed the Court of Appeal’s 2015 decision on the 

application and construction of article 32 of the Trusts 

(Jersey) Law, 1984. That article (and its Guernsey 

equivalent, s. 42 of the Trusts (Guernsey) Law, 2007) 

deals with the rights of creditors of trustees of Jersey 

(and Guernsey) law trusts to enforce judgments.  

The Court of Appeal had previously held that where a 

trustee incurs a liability to a third party creditor, and that 

creditor knew the trustee was incurring the liability “qua 

trustee”, the trustee’s liability would be capped at the 

value of the trust fund. In addition, the Court of Appeal 

held that the third party creditor can, in the 

circumstances, enforce its debt directly against trust 

assets irrespective of the state of account between the 

trustee and the trust’s beneficiaries.  

The Privy Council has today overturned that aspect of 

the Court of Appeal’s decision, finding instead that the 

only method available to a third party creditor for the 

enforcement of a claim against trust assets is via 

subrogation to the trustee’s right of indemnity.  

The effect of today’s judgment is that if a trustee has lost 

its right to indemnification from a trust (whether because 

the subject liability was unreasonably incurred by the 

trustee or because the trustee has acted in breach of 

trust), the trustee’s creditors will have no recourse to the 

trust’s assets. Creditors’ rights to enforce against trust 

assets are therefore entirely dependent upon the state of 

account between the trustee and the trust’s beneficiaries.  

 

THE ROYAL COURT  

The proceedings concerned a family trust, governed by 

Jersey law but administered in Guernsey. The TDT is 

one of a number of related trusts and was operated 

through a complex arrangement of companies which 

accumulated a very substantial portfolio of investments. 

The investments had been financed by extensive 

borrowing, in particular from Kaupthing Bank. With the 

collapse of Kaupthing in 2008, and the general economic 

downturn which surrounded it, certain of the TDT’s 

operating companies became insolvent.  

 

Among those companies were four BVI companies. 

They were placed into liquidation and, in 2010, by their 

joint liquidators, brought claims in the Royal Court of 

Guernsey for approximately £180m which the joint 

liquidators alleged was due from the TDT under deeds of 

novation entered into by the former trustees of the TDT.  

 

The claims proceeded to trial in June 2012. In December 

2013, the Royal Court (Lieutenant Bailiff Chadwick QC) 

ordered that the BVI companies were entitled to the full 

amount being sought. The Court also decided that the 

BVI companies may recover their judgment from the 

former trustees, who held the trust’s assets pursuant to a 

statutory lien, who may then indemnify themselves from 

the TDT. Crucially, however, the Court also went onto 

hold (because of its view that art. 32 did not apply as a 

matter of private international law) that the former 

trustees’ liability was personal and that they were 

therefore required to meet personally any shortfall 

between the amount awarded to the BVI Companies and 

the aggregate value of the TDT’s assets. As explained 

above, certain of the TDT’s operating companies were 

insolvent by this time. Accordingly, the effect of the 

Royal Court’s decision was that the former trustees of 

the TDT were personally liable in a massive amount.  

 

 

 

 

 



 

THE COURT OF APPEAL 

 

In 2014, the former trustees appealed to the Court of 

Appeal contending that they should not be personally 

liable and that their liability to the BVI companies was 

“capped” at the value of the trust’s assets. Babbé’s 

clients also appealed, arguing that the former trustees 

had unreasonably incurred the liabilities; and therefore 

even if (as a matter of general application) a trustee’s 

liability is capped at the value of the trust’s assets, that 

cap should not apply in the case of the former trustees. 

Instead, the former trustees should be personally liable 

to the BVI companies, and should not be permitted any 

indemnification from the TDT for the purposes of 

satisfying that liability. 

 

In three separate judgments in 2015, the Court of Appeal 

held that: (a) the former trustees were liable to the BVI 

companies (albeit in a reduced amount); (b) the former 

trustees’ liability was capped at the value of the TDT; 

and (c) the BVI companies may have direct recourse 

against the assets of the TDT irrespective of whether the 

former trustees’ liabilities to the BVI companies had been 

unreasonably incurred (or, in other words, irrespective of 

the state of account between the former trustees and the 

trust’s beneficiaries).  All parties appealed to the Privy 

Council.  

 

THE PRIVY COUNCIL  

 

The appeals to the Privy Council were heard over five 

days in November 2017. The BVI companies argued that 

trustee liability is not capped at the value of the trust 

fund, but is unlimited. In addition, they argued that they – 

as creditors – were permitted (under art. 32) to enforce 

their claims directly against the TDT’s assets irrespective 

of the state of account between the former trustee and 

the trust’s beneficiaries. Babbé’s clients argued against 

such a construction, contending that such an 

interpretation would be absurd, would lead to massive 

prejudice to beneficiaries and would allow creditors to 

circumvent the asset protection objectives that are 

elemental to trusts, and which are equally elemental to 

the business of offshore finance centres that specialise 

in trusts as a form of asset protection.  

 

The Privy Council accepted Babbé’s clients’ arguments 

on the construction of art. 32, saying (at [63]): 

 

“The creation of a new direct means of recourse by 

creditors against the trust fund… would be a radical 

departure which should not lightly be inferred or implied 

in the absence of clear words. The Jersey legislature plainly 

intended by article 32 to improve the position of trustees by 

insulating their personal assets from liabilities to third parties 

expressly incurred as trustees, and must have appreciated 

that this would have to be at the expense either of creditors 

or beneficiaries, or both. On the reasonably safe assumption 

that the legislature intended thereby to promote rather than 

damage the trusts industry in Jersey, and that its future 

prosperity would depend upon foreign settlors continuing to 

choose Jersey as the place for the establishment of their 

trusts, it seems very unlikely that a deliberate choice would 

have been made to improve the position of trustees at their 

beneficiaries’ expense. By contrast with beneficiaries, 

creditors other than tax authorities are usually voluntary, and 

can choose upon what terms as to security and personal 

guarantees they are prepared to lend or give credit to 

trustees. Against that background the Board finds it 

impossible to discern from the terms of article 32 any 

intended change in the only method (of subrogation to the 

trustee’s indemnity) whereby the pre-existing law enabled 

creditors to have recourse to the assets of the trust for the 

enforcement of liabilities incurred by the trustees.” 

 

Today’s decision will prove to be of huge importance to 

settlors, beneficiaries and trustees across the offshore world 

but particularly those interested in Jersey and Guernsey law 

trusts. Whereas, since the Court of Appeal’s judgment in 

2015, there had been concern about the vulnerability of 

Jersey and Guernsey law trusts, today’s judgment will give 

tremendous comfort to those with an interest in those trusts.    
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