
 

If you think the use of the words “in its capacity as 

trustee of the X trust and not otherwise” will prevent a 

trustee from being personally liable for damages in a 

commercial transaction think again. 

The facts 

CDS (Superstores International) Limited trading as 

“the Range”, a major UK retailer (“CDS”), entered into 

an English law commercial lease agreement with two 

Guernsey trustees, First Tower Trustees Limited and 

Intertrust Trustees Limited (“the Landlords”).  The 

lease documents expressly stated that the Landlords 

executed the lease documents “in their capacities as 

trustees of The Barnsley Unit Trust and not 

otherwise”.    

The trial 

The English High Court found that the Landlords had 

mispresented the level of asbestos contamination at 

the leased property and awarded damages in favour 

of CDS in the sum of £1.4 million plus interest and 

costs.   In an extraordinary failure, the Landlords did 

not from the outset seek to rely upon section 42 of the 

Trusts (Guernsey) Law 2007 (in similar terms as 

Article 32 of the Trusts (Jersey) Law 1984).   

This was recently covered in our update on the 

ground breaking judgment of the Privy Council in 

Investec v Glenalla in which Babbé acted.  In the 

situation the Landlords had to personally pay the 

judgment. 

 

The Landlords appeal 

The Landlords appealed to the English Court of 

Appeal arguing that (i) Section 42/Article 32 operates 

to limit the enforcement of the High Court judgment to 

the extent of the assets in The Barnsley Unit Trust 

and (ii) the words “in their capacities as trustees of 

The Barnsley Unit Trust and not otherwise” limited 

any personal liability of the trustees to third parties not 

only under the contract but also in tort (i.e. for 

misrepresentation) and statute (the damages for 

misrepresentation in England are regulated by 

legislation).   

The Court of Appeal noted that the Privy Council in 

Investec held that Article 32 (i) does not cap trustee 

liability and (ii) only limits the class of trust assets to 

which a third party creditor may have recourse for 

enforcement of a debt.  Given the judgment debt had 

already been paid, the Court of Appeal ruled that 

Section 42/Article 32 could not operate as no 

enforcement against trust assets had taken place. 

In relation to the wording used, following the judgment 

in Investec, the Court of Appeal held the default 

positon in English law is that it does not recognise a 

trustee as having limited personal liability vis-á-vis a 

third party.  The only way a trustee can limit their 

liability to third parties is by clearly expressing this in 

the contract.  Whether a trustee does so is a question 

of the construction and interpretation of the terms of 

the contract.   

 

 



 

It was acknowledged by the court that there was no 

previous case law on the question whether the form of 

words used by the trustees in this case did limit 

liability in tort or under English statute. 

Ultimately, the Court of Appeal ruled that the words “in 

their capacity as trustees of The Barnsley Unit Trust 

and not otherwise” only expressed a limitation of 

personal liability of the trustees under the lease (e.g. 

for breach of contract) and not with respect to liability 

for tort or any statutory liability.  It must always be 

remembered that duties under contract are separate 

and distinct to duties in tort or under legislation and 

any limitation for liability of such was not found in the 

precise words used or by way of any necessary 

implication in those words.  As a result, the appeal 

was dismissed and the Landlords were not entitled to 

a return of the judgment sum and were ordered to pay 

CDS’ appeal costs. 

The clear lesson for all trustees is to ensure that the 

extent of any limitations of liability as against third 

parties must be fully and clearly stated including with 

regard to any potential liabilities under applicable 

foreign legislation. 

Dispute Resolution Partner, Advocate Todd McGuffin, 

advised the English legal team for CDS, comprising of 

Edwin Johnson QC (Maitland Chambers) and Robert 

Nicholson and Katherine Breckin of Ashfords LLP, 

with respect to the implications of the Investec 

judgment and on other aspects of Guernsey law. 
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