
Welcome to the fi rst newsletter of 2007 and already this year there have been 
two important events for us as a fi rm. 

The fi rst should be fairly obvious from the new logo at the bottom of the 
page in that we have shortened our name to Babbé. At the end of 2006, 
we took the decision to modernise our image and make it brighter and one 
which refl ects the personality of the fi rm and the people who work within it. 
We like the results. Please visit and explore our new website at 
www.babbelegal.com.

Along with this change, 18 months of hard work came to fruition in 
December when we became the fi rst Guernsey law fi rm to be accredited as 
an Investor in People. It is something of which we are proud and emphasises 
the team spirit that exists within the fi rm. 

During 2007, the Guernsey legislature is going to be busy and we are 
expecting a good deal of new legislation which will impact on private client 
and corporate planning. I thought it would be useful to take a quick look 
at some of the things we are expecting and a series of short articles by my 
colleagues outlines just some of what we are expecting to happen. Please 
contact the relevant partner if you would like to discuss any of them in more 
detail.

Also, because of all these changes we will, in addition to our regular quarterly 
newsletter, be sending out ‘Briefi ng Bulletins’ to keep our colleagues and 
contacts worldwide up to date on new enactments, their impact and 
potential applications.

Andrew Laws
Managing Partner
a.laws@babbelegal.com
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Transcontinental Trusts 
Conference 2007 

Babbé Partners Ian Swan (Litigation) 

and Geoff Allez (Trusts) have both 

been asked to make presentations to 

the prestigious McCutcheon-Soares 

Transcontinental Trusts conference 

that is being held in Geneva on 26th 

June.

The conference, which is generally 

regarded as the leading conference 

of its kind for offshore providers, is 

spread over two days and Ian and 

Geoff will be reviewing recent critical 

cases and legislative developments 

from around the trust world and 

drawing conclusions as to how 

trustees should be reacting.

A copy of the presentation will 

appear on our website just after the 

conference.

Ian Swan, Partner

i.swan@babbelegal.com

It is anticipated that at their meeting at 

the end of May the States will approve 

the new Disclosure (Bailiwick of Guernsey) 

Law, 2007 (the “Disclosure Law”). It is 

likely to come into force some time later 

this year. Whilst much of it deals with fairly 

technical matters, it does introduce some 

new rules into Guernsey law which will 

be of importance to those involved in the 

provision of fi nancial services.

Under current legislation there is no 

positive obligation to report knowledge 

or suspicion of money laundering, except 

where the knowledge or suspicion is of 

involvement in laundering the proceeds 

of drug traffi cking. There is, however, an 

indirect obligation to report knowledge 

or suspicion of non-drug related money 

laundering under the Criminal Justice 

(Proceeds of Crime) (Bailiwick of Guernsey) 

Law, 1999. The 1999 Law imposes this 

indirect obligation to report by providing 

that it is a criminal offence to assist 

another person to retain the proceeds 

of criminal conduct, but that a person 

accused of so assisting has a defence if 

he disclosed his knowledge or suspicion 

of the matter to a police offi cer (or, in the 

case of a person who works for a fi nancial 

services business, to that business’s Money 

Laundering Reporting Offi cer (MLRO)) 

either before giving the assistance in 

question or afterwards, but as soon as it is 

reasonable for him to do so.

Even though this indirect obligation 

to report exists, the lack of a positive 

obligation to report has been identifi ed 

by the Financial Action Task Force (FATF) 

as an area where Guernsey’s anti-money 

laundering legislation does not comply 

with international standards. The new 

Disclosure Law will introduce a direct 

reporting obligation for fi nancial services 

businesses. In practice this will not make 

a great deal of difference to Guernsey 

fi nancial services businesses, who are 

already subject to the indirect obligation.

There is, however, one important practical 

difference between the existing regime 

and the one which will be introduced 

once the Disclosure Law comes into 

force. Under the existing legislation, the 

(indirect) obligation to disclose only applies 

where knowledge or suspicion exists. 

Under the Disclosure Law a person will 

be guilty of an offence not only if he fails 

to report actual knowledge or suspicion 

that another person is engaged in money 

laundering but if he fails to report in 

circumstances where he has reasonable 

grounds for knowing or suspecting that 

another person is engaged in money 

laundering.

The effect of this is that, once the 

Disclosure Law comes into force, it will 

be possible for a person to be guilty of 

an offence if he doesn’t actually know or 

suspect that another person is engaged 

in money laundering but is aware of facts 

which would lead a reasonable person to 

know or suspect that money laundering 

was taking place.

The requirement to report actual suspicion 

is known as the “subjective” test of 

suspicion. The requirement to report 

when there are “reasonable grounds to 

suspect” is known as the “objective” 

test of suspicion. The introduction of the 

objective test, in addition to the subjective 

test, is a requirement of the FATF 

Recommendations . The positive reporting 

obligations in the Disclosure Law will 

mirror the current provisions in UK law.

The Disclosure (Bailiwick of 
Guernsey) Law, 2007



Review of Guernsey
Law of Trusts

There has been a substantial review 

of the trust law in consultation with 

the fi nance industry. The fi nal report 

recommends new legislation some 

of which will specifi cally enable the 

creation of Foundations and Purpose 

trusts. 

This will be familiar to most advisers, 

but will be good news to our 

colleagues in Civil law jurisdiction’s 

whose clients have diffi culty with the 

Common law trust concept.

Babbé Partner, Simon Howitt, is 

part of the review committee. The 

legislation is in the drafting stage and 

we will provide further information as 

soon as it is available.

Geoff Allez, Partner

g.allez@babbelegal.com

With the coming into effect of The Companies (Guernsey) (Amendment) Law, 

2005, (the “Amendment Law”) a new concept has been introduced into the 

general law affecting Guernsey registered companies. Although dated 2005 the 

Amendment Law came into effect on 13th November 2006.

English lawyers and those familiar with Guernsey protected cell companies 

(“PCCs”) will already be aware of administration orders. The Amendment 

Law does not relate to PCCs. PCCs and administration orders relating to them 

continue to be governed by the Protected Cell Companies Ordinance, 1997. 

Previously, a Guernsey company was either a going concern or else it was 

in liquidation (voluntary or compulsory). The new legislation has introduced 

a ‘half way house’ in that a company in diffi culties may now be placed 

into administration rather than into liquidation. Administration under the 

Amendment Law shares many characteristics with administration under the 

English Insolvency Act 1986 (the “English Act”) as amended. Administration is 

an alternative to winding up and is intended to be used where a company is 

in diffi culties but where something may be saved. For this reason it may of be 

particular interest to creditors who are owed money by the struggling debtor 

company and where in liquidation proceedings such creditors may not obtain the 

full amount they are owed.

To place a company into administration an order of the Guernsey Court must 

be obtained. There is no out-of-court procedure equivalent to that set out in 

the English Act as amended by the English Enterprise Act 2002. Similar to the 

English law position, in order to obtain an administration order from the Court 

the applicant must show to the Court that the company is, or is likely to become, 

unable to pay its debts and that the making of the order will either assist with 

the survival of the company as a going concern or allow a more advantageous 

realisation of the company’s assets than would be achieved by liquidation.

When an administration order is made, the Court will appoint an administrator. 

The administrator may do anything that is necessary or expedient for the 

management of the affairs and business of the company. 

An administration order will specify one or more purposes for which it is made. 

These will be either (a) the survival of the company, and the whole or any part 

of its undertaking, as a going concern or (b) a more advantageous realisation of 

the company’s assets than would be effected on a winding up. The administrator 

must then conduct the administration in accordance with such purpose(s).

The making of an administration order by the court has an immediate and 

profound effect on the company. As will be familiar to English lawyers, for the 

period commencing when the application for the administration order was 

made, to the end of the period for which an administration order is in effect, a 

Administration Orders - a new opportunity for creditors of Guernsey companies



Administration Orders - a new opportunity for creditors of Guernsey companies

‘moratorium’ is imposed on the company’s debts and there is a stay on any winding up. This means that no resolution may be passed or 

order made for the company’s winding up and any court application for the company’s winding up must be dismissed. Of particular interest 

to the offi cers, members and creditors of the struggling company is that no proceedings may be commenced or continued against the 

company except with the leave of the court. However rights of set-off and secured interests, and rights to enforce them, are unaffected by 

administration. 

Unlike the English position, the administrator need not be a qualifi ed insolvency practitioner. However it is likely that the court will need to 

be satisfi ed that the nominated individual is a suitable person.

Once a company is subject to an administration order every document which is issued by it or on its behalf must refer to the administrator, 

so that anyone dealing with the company is aware of its status. As in the case of a liquidation, notice of the administration order must be 

placed in La Gazette Offi cielle (which is published in the Guernsey daily newspaper) and the administrator will inform all the creditors of the 

company and (if the company is a supervised company) the Guernsey Financial Services Commission in writing that the administration order 

has been made. A copy of the administration order is also placed on the company’s public record at the Greffe (Guernsey’s equivalent of 

Companies House) allowing all who may potentially deal with the company to know of its precarious situation.

The interests of creditors and members of the company are further protected during the period of an administration order. Similar to the 

English position, whilst an administration order is in force a creditor or member of the company may apply to the court if he believes that 

the administrator is handling the company’s affairs in a manner prejudicial to all or some of its creditors or members. 

An administration order only comes to an end when the administrator applies to the court for the order to be discharged. He will make 

such application when it appears to him that the purpose of the administration order has been achieved or is incapable of being achieved. 

Unlike under English law, the administrator need not apply for a discharge of the order when required to do so by the creditors nor does 

his appointment automatically cease at the end of a twelve month period.

A new companies law is being drafted and while being predominantly a piece of consolidating legislation it will be introducing new 

concepts into Guernsey law, such as fl oating charges. It remains to be seen whether an out-of court route into administration will be made 

available.

Vicky Pratt

v.pratt@babbelegal.com

Telephone – 01481 713371
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Babbé achieve
Investor in People status

In February we announced our success in becoming the fi rst Guernsey law fi rm to 

be credited with the coveted Investor in People status. This comes alongside our 

successful re-badging from Babbe Le Pelley Tostevin to Babbé.

The announcement was made at a reception at Christies in Guernsey during which ex-

Southampton and England football star, Matt Le Tissier, made the presentation.

Achieving the necessary criteria for the IIP award was co-ordinated and managed by 

the Guernsey Training Agency, and was eighteen months in the making. 

We had to demonstrate a clear commitment to staff that was mirrored in the strategic 

objectives of the fi rm. Members of staff were closely involved at all stages and, by the 

end of the process, we had a team that was in tune with the dynamics, ethos and 

future direction of the fi rm.

It also demonstrated to clients that Babbé are a cohesively structured fi rm, capable of 

delivering best working practise from which fl ows a top quality service.

We are also keen on the international exposure this brings. We have an international 

client base that refl ects the global nature of the Guernsey fi nance industry. IIP is an 

internationally recognised award so clients, whether private or corporate, know the 

level of service they are guaranteed.

 www.babbelegal.com

New Staff
Stuart Tyler

We welcome Stuart Tyler who is a key member of the Company and Finance team. 

Stuart joined us from leading City of London solicitors Stephenson Harwood, 

where he was a partner in the Banking and Asset Finance Group. Stuart has 15 

years experience dealing with many facets of commercial law, including debt and 

asset fi nance, projects, funds and investments, insolvency and debt restructuring.

Dinesh Menon

We also welcome Dinesh Menon who is an experienced fi duciary services lawyer 

with substantial in-house experience with major multi-national fi nancial institutions 

and trust companies. Dinesh has advised on a wide range of trusts issues across 

different jurisdictions in the Far East, Europe, U.S, the Caribbean and the Pacifi c.

A full member of STEP, Dinesh has also been involved in compliance at senior level 

with The Development Bank of Singapore and was directly involved with the

de-listing of the Cook Islands from the FATF ‘NCCT’ list in February 2005. 




